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To The Honourable

William D. Ross,

Lieutenant-Governor of the Province of Ontario.

Llay it please you, Sir,

By virtue of the provisions of the "Act

respecting Inquiries Concerning Public Matters'1 and of the

authority vested in me under the Commission of Your Honour

bearing date the 13th day of December, 1927, I beg leave to

submit that I did proceed to inquire into and to investigate

the general administration, management, conduct and all

matters pertaining to the safe-guarding of the prisoners in

the County Gaol of the County of Liddlesex, in the City of

London, Ontario, and in the course of the inquiry and

investigation an inspection and examination of the said Gaol

premises were made and in the presence of '/alter T. Hobb,

.3quire, appointed by the Honourable The Provincial Secretary

for Ontario to assist as Counsel in the inquiry and in the

presence of such other persons as cared to attend, there was

taken under oath the evidence of twenty witnesses all of which

has been transcribed and a certified copy as transcribed is

submitted herewith and full opportunity was given to any one who

desired to give evidence and to the Sheriff of the County of

Middlesex and all the Officers of the said County Gaol, to make

such full and complete statement and explanation as they deemed

advisable and to advise of the names of any witnesses who might

be called to give evidence and to suggest such questions as it

was desired any witness should be asked and the result of the

said inquiry and investigation I respectfully report as follows:

Between the 1st day of January, 1922, and

the taking of the evidence herein it appears there have been a

.number of escapes from the said Gaol and from the circumstances

surrounding these escapes it is evident there was a lack of due

precaution in the safe-guarding of the prisoners or some of

them confined in the Gaol. The escapes referred to were that
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of Edward Harlton on August 23rd, 1924, of 3dward Smaltz on

I.Iarch 8th, 1926, of five prisoners, namely, the said Edward

Harlton and Ernest Brown, George R. I.IcLeod, Roy Agnew and Prank

Martron on the 18th day of September, 1927, and in addition

there was the escape on the 2nd day of January, 1924, of Ilichael

IIcTagney who failed to return to the Gaol after having been

permitted by the Gaoler Byron L. Dawson to leave its precincts

unattended, for the purpose of engaging in the performance of

some extra-mural labour in which the Gaoler was interested.

The escape of Edward Harlton on August

23rd, 1924, and that of Edward Smaltz on March 8th, 1926, were

both attributable solely to the neglect and default of one

Earner who was upon these dates a Turnkey in the Gaol and who

failed to have careful watch of these prisoners while they were

in his charge with the result that they took advantage of

V/arner's negligence and ran away from custody. No other

Officer of the Gaol was in any way to blarne or chargeable with

lack of care contributing to the said escape of either of

these prisoners and on account of his neglect ,/arner was

suspended after the first escape and again suspended and later

allowed to resign after the second escape.

In connection with the escape of Michael

LicTagney on the 2nd of January, 1924, I find that the Gaoler

Byron L. Dawson committed a breach of numbers 131 and 132 of

the Official Rules and Regulations relating to the conduct of

County Gaols, Exhibit III, in that the prisoner IIcTagney was

allowed to engage in extra-mural private work some miles from

the Gaol, not under guard, and without the report or consent of

the Sheriff or the sanction of the Inspector of Prisons and

Charities having been obtained. In permitting this to be done

the Gaoler failed in the exercise of that degree of care in

the safe-guarding of this prisoner that his duty demanded.

The prisoner LIcTagney was serving a term for default in payment
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of a fine of ^200.00 and costs for an offence under The Ontario

Temperance Act and following the escape the Gaoler paid the

amount of the fine and he and the Sheriff of the County Ronald

A. Graham made full report and disclosure to the Honourable

The Provincial Secretary of the circumstances surrounding the

escape.

The escape of the five prisoners on

September 18th, 1927, demands careful consideration of all the

conditions pertaining thereto in view of the number of

prisoners involved, the serious character of the offences with

which they were charged, the violence used towards the Turnkey

and the light which the circumstances contributing to this gaol-

breaking throw upon the conduct of the Gaol. On this date, a

Sunday, the staff of the Gaol consisted of the Gaoler, Byron L.

Dawson, the Chief Turnkey James Spyer, the l.Iatron, Assistant

I.'iatron and Turnkeys Last, Gray, Lierian and Hall, the latter

being described as the night watchman. Of these Turnkey Merian

was absent upon vacation and at the hour of the escape, about

8.15 p. m., Chief Turnkey Spyer v/as off duty for the night.

Of the prisoners Earlton was awaiting trial for murder, Ilartron

for indecent assault, Brown, iignew and LlcLeod for theft and all

but LlcLeod were confined at the time in ward number 1. In

accordance with the usual routine at a few minutes after eight

o'clock in the evening Turnkeys Last and Kail entered through

Gate ,fA" from the main corridor as shown on the plan of the

Gaol put in as Exhibit I, and proceeded to the door entering

into ward 1 for the purpose of locking into the cells opening

off V/ard 1, for the night, such of the prisoners as were to be

confined there. -ach of the Turnkeys carried keys not alone

for the doors of the cells and ward which they were visiting

at the moment but also keys for all the cells and wards in the

Gaol and for doors opening from the Gaol into the yard. The

intention of the Turnkeys was that xiall remain in the corridor

immediately outside the door of ward 1 while Last entered the
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ward and locked into the cells of that ward the prisoners who

were to remain there, and ?;hen that was done to conduct out of

ward 1 to other wards the other prisoners who had been in

there during the day hut for whom there was no accommodation in

ward 1 for the night. In this ward there is placed at the

westerly end a steel cage intended for the confinement within

it of any prisoner over whom extra precautions have to be taken.

Prom the time that Harlton had been admitted to the Gaol on

Llarch 2nd, 1927, he had been the sole occupant of this cage.

The cage is of substantial steel construction and sufficient

for its purpose when provided with proper locks. A prisoner

confined in it would only be taken out for exercise and on the

occasion in question Harlton was supposed to be securely locked

within the cage but a few minutes earlier he had been released

from the cage by one of the prisoners by means of an improvised

key. Immediately upon Last passing through the door into the

ward he was struck a severe blow in the face by the prisoner

Llartron and was grappled from behind by the prisoner Agnew in

an endeavour to throw him to the floor. Before Turnkey Hall

could manage to close the door Harlton and Brown pushed through

it and violently attacking Hall deprived him of his keys and

allowed Llartron and Agnew to come out of the ward and then

closed and locked the door with Last on the inside. With

Hall's keys in their possession the four prisoners passed through

gate "A" into the main corridor locking that gate from the

outside and entering the corridor off ward 3 opened the door

of that ward liberated IvIcLeod and then opened the door leading

to the yard from the corridor off ward 3. The five men then

passed into the men's ward and with the assistance of a six-

foot bench which they found in the main corridor they climbed

the top of what is called the dividing wall on the plan, ran

along this wall until they reached the west wall from which they

dropped and were at large.
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The situation that faced Turnkeys Last

and Hall as the door was opened into the ward was brought about

by the faot that Harlton had obtained his release from the cage

and had with him in the ward the prisoners Hart ron, Brown and

Agnew who co-operated with him in the attack upon the Turnkeys.

The direct and immediate factors contributing to the escape

were the failure to retain securely Harlton in the cage and

the improper and unnecessary placing of l.Iartron, Brown and

ngnew in the ward with him. Harlton gained his liberty from

the cage, it appears, by fashioning from the handle of a cup

in use in the Gaol an improvised key with which one of the

prisoners (from the evidence of other prisoners it appears to

have been llartron) was able to pick or unlock at will the one

lock by which the cage door was fastened, ',/hen the cage was

constructed this door was secured by two locks one in the door

itself described as a block lock and the other a Yale padlock

passing through a staple upon the side of the cage. In March,

1924, the block lock got out of order and was taken off and not

replaced and from that time until after the escape on

September 18th the cage was secured by nothing but a very light

frail Yale padlock. Harlton was committed to the Gaol on

March 2nd, 1927, and save for periods of exercise was confined

continuously in the cage, "./ithin a short time after his

committal the Chief Turnkey was informed by a fellow prisoner of

Harlton confined with him in ward 1, that the padlock on the

cage could be picked or had been picked. LIr. Spyer is not

sure in which way the statement was made to him. The Yale

padlock referred to in the evidence of the Gaoler and the

Chief Turnkey differed in no material respect affecting its

security, from the Yale padlock, Exhibit II, by which it was

replaced. The padlock, Exhibit II, happened to be available

and the Gaoler and Chief Turnkey conferred together about its

efficiency and decided to substitute it for the original pad-

lock when they learned that the padlock on the cage had been
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tampered with. The prisoner most particularly interested in

the weakness or otherwise of the lock on the cage was Harlton

and when a prisoner confined in ward 1 with Harlton told the

Chief Turnkey that the padlock had been or could "be picked the

natural inference is that Harlton also had this information.

To replace such a lock with one just as frail and similar in

weight and size and strength, if not in internal mechanism,

was grave lack of care and precaution on the part of both the

Gaoler and the Chief Turnkey. Had no information come to

these officers that the original padlock had been found insecure

an examination of Exhibit II shows clearly, it seems to me, that

it is not a lock that would reasonably be regarded as

sufficient for the purpose. An explanation is offered by the

Gaoler for the failure to repair or replace the block lock

after it fell out of order or to replace the original padlock

with one more in keeping with the security demanded. He says

that it was not contemplated and instructions had been given to

the effect that while Harlton occupied the cage no other

prisoner was to be confined in ward 1 unless accommodation was

needed for an insane prisoner or unless the crowded condition

of the Gaol demanded it and as a prisoner confined in the

cage could not reach its lock there was no danger to be

anticipated even if the locks on the cage were not as secure

as they might be. He also says that he had been informed by

competent men that no lock is made that cannot be picked. If

the presence of other prisoners in ward 1 called for additional

precaution in regard to the locks on the cage the fact remains

that notwithstanding the confinement in the ward of as many as
such

eight prisoners noAextra precautions were taken and in my

opinion the Gaoler was not justified in assuming that all locks

might be picked and that as a consequence the kind of a lock

was not of such great importance. There was grave neglect of

duty on the part of the Gaoler in not having the block lock

repaired or reporting its condition and insisting upon its

repair or replacement and he and the Head Turnkey also were
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neglectful of duty in replacing the original padlock by the

padlock Jixhibit II which is as frail and unsuitable for the

requirements as was the one for which it was substituted and

which is not such a lock as reasonable prudence should dictat

as sufficient for the purpose.

The evidence of High Constable Wharton

who was Chief Turnkey in the Gaol for two years up to February

1st, 1924, expresses clearly, it seems to me, the situation in

regard to the locks upon the cage at pages 309 and 310:

n Q. The Yale lock? A. Yes. If there was

'nothing but the Yale lock, then it left a rather frail

'thing. I.Iy experience with these kinds of locks - well,

'sometimes a heavy boot heel might do it, with an iron

'on, the same as soldiers wear, a horse shoe shaped iron

'in the heel of the boot might jar one of those locks

'open.

LH. K03B: So that, when this block lock went out

'of commission, certainly it was not as strong as it

'should have been? A. It was not half as strong as

'it was prior to that.

T Q. By that, you would mean that this block lock was

'the best security on the cage? A. Oh, yes, it

'was much the best.

'Q. Especially so by reason of its being covered?

'A. Yes."

Another factor which contributed

directly to the escape was the placing of Martron, Brown and

iignew in the same ward with Harlton. The Gaoler testifies thfet

it had been determined, as I have said, that while Harlton was

confined in the cage no other prisoner unless an insane person

was to be confined in ward 1. Instructions to this effect had

been given to the Chief Turnkey and the other Turnkeys. This

arrangement could not be carried out by reason of the crowded
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condition of the Gaol and with the Gaoler's consent and

approval from early in the summer up until the time of the

escape other prisoners were placed from time to time in ward 1

and immediately prior to and at the time of the escape the

ward was used for the confinement during the day of prisoners

charged some with serious offences and some with quite minor

offences. On September 18th there were in this ward "besides

Harlton, Ilartron confined on a serious charge with the

information from a police officer given to the Gaoler upon his

admission that he was a "tough bird'1
, Brown and Agnew charged

with theft and described by Turnkey Gray as fellow members of a

gang, Vahey, charged with theft and three other prisoners

charged with lesser offences, in all eight prisoners. There

are but four cells opening off ward 1 apart from the cell off

the cage. At this time there were forty-one male prisoners in

the Gaol and there was perhaps some necessity for placing one

or more prisoners in this ward notwithstanding the advisability

that Harlton should have been isolated and its sole occupant.

There was however no necessity that there should have been

confined there as many as eight prisoners nor as many as five

charged with grave offences nor prisoners like Brown and Agnew

who had had previous association nor one like Mart ron with his

reputation as a dangerous man. The reasons advanced for the

detention of so many prisoners in ward 1 are that ward 6 was

being used for the storage of a number of old discarded beds

occupying as much as one third or one half the capacity of the

ward and also that one of the two water closets in ward 7 was

out of order rendering it impossible to accommodate in either

of these wards its full quota of prisoners.

V/ith the knowledge of all the officers

of the Gaol ward 6 had been used for months prior to the escape

as a store room for these old beds. They were kept in the

hope that a purchaser might be found and this unwarranted use
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of the ward continued notwithstanding that the space occupied

was needed for the proper care of prisoners. The closet in

ward 7 had been out of order for months. The practice was to

transfer to wards 1,2 or 3 for confinement during the day all

the prisoners who had been confined during the night in the

cells off wards 6 and 7 instead of keeping them in these wards

in the daytime as well. This practice had gone on for weeks,

perhaps months, and one of the consequences was that Agnew one

of the most active participants in the attack who had slept in

ward 6 the night preceding was brought from ward 6 to ward 1

on the morning of the 18th. It was gross negligence on the

part of the Gaoler that the beds were permitted to be stored ii|

the Gaol when he knew that their presence in the ward

necessitated the transfer of prisoners from one ward every
have

night and morning particularly when he knew or shouldA known that

this improper use of ward 6 necessitated the confinement with

Harlton of prisoners who otherwise would not have been there.

Rule 33 provides:

"The Gaoler shall have full charge at all times of the

"Gaol and the prisoners; and he shall be responsible for

"the safe custody and general care of the prisoners, and

"for the condition of every part of the Gaol and its

" surroundings

.

M

and whoever it was that conceived the idea that the Gaol was a

convenient place in which to care for these old beds the Gaoler

is the officer who should have prevented any such unnecessary

and unwarranted use of the limited accommodation required for

the safe custody of the prisoners in his charge. The Gaoler

claims that he was not aware that any prisoners had been

brought from ward 7 to ward 1 or that all the prisoners were

being brought from ward 6 to other wards or that more than

five prisoners including Earlton were ever confined in ward 1.

He says that he visited all parts of the Gaol from two to five

times weekly and that he had looked into ward 1 on two occasions
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on the day of the escape and at the time when it appears there

were eight prisoners confined there, and if this be the case it

is impossible to reconcile the Gaoler's lack of knowledge in

respect to these matters with the exercise of that degree of

carefulness that his responsibility demanded.

There was one closet in ward 7 fit for

use enabling the ward to be used for the confinement of some

prisoners and even with the beds in ward 6 that ward could have

been used for about one half of its normal allotment of

prisoners, but at the time of the escape neither of these wards

was being used at all in the daytime nor had they been for

weeks before and the Gaoler was neglectful of his duty in

permitting the closet to remain out of repair so that ward 7

could not be used to its full capacity and notwithstanding

existing conditions in failing to make use of such

accommodation as there was available in the two wards numbers 6

and 7.

The Chief Turnkey had no responsibility

for the storing of the beds in ward 6 nor for the failure to

have repaired promptly the closet in ward 7 but he is equally

responsible with the G-aoler for the practice of taking all

the prisoners out of wards 6 and 7 and congregating them in

ward 1 and other wards and in not leaving in these wards as

many prisoners as might reasonably have been accommodated

therein under the conditions that existed. The Chief Turnkey

insists that with the beds stored in ward 6 it was dangerous

to use the ward at all during the day because the beds shut off

a proper view into the ward and if an attack had been

contemplated by its inmates the position of the prisoners could

not be seen until the ward was entered. It does not appear

however that he ever voiced his opinion to any one in authority

over him and notwithstanding his opinion that the presence of

the beds did increase the hazard
t
which is always present to
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some extent in the use of ward 6, I am of the opinion that a

number of the prisoners might well have been retained in ward 6

with less danger to the Turnkeys and with less opportunity for

an escape to be planned or effected than was the case when the

prisoners were being transferred every night and morning from

one ward to another and when so many prisoners had to be

congregated in ward 1 and other wards.

The available evidence that throws any

light upon the means by which Harlton managed to escape from

the cage has to be accepted with caution. The best evidence

upon the point is to the effect that Harlton fashioned a key

from the handle of one of the drinking cups in use in the Gaol

with which llartron opened the lock upon the cage door. No

evidence is adduced that could be accepted that any cup or

vessel without its handle was discovered although a prisoner

gave testimony which I do not care to accept in the absence of

corroboration that he saw a cup without a handle lying upon the

top of the cage shortly before the escape. There is no doubt

however that there was lack of care and system in failure to

keep any kind of close or accurate check upon the number of

cups which were handed in to the wards or cells from time to

time to ascertain that the same number came out and to provide

that no cup was left in a ward when not required there. The

Gaoler and Chief Turnkey should have worked out and required

the Turnkeys to observe some system in this respect. Having

regard to the failure to search the wards to which I shall

refer below and to search prisoners when they were taken from

one ward to be confined in another there was no absence of

opportunity for a prisoner to smuggle out from ward 1 a cup

from which the handle had been taken and to dispose of same

without detection outside the Gaol or about the Court House or

its grounds.

Under Rule 137 Turnkeys were entitled to
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two weeks absence per year upon pay and the rule provides that

during such absence a substitute shall be engaged and this

custom had been followed in the Gaol prior to 1927. About the

beginning of July, 1927, the Gaoler through the Chief Turnkey

suggested to the other Turnkeys that each of them have three

weeks holiday instead of the usual two v/eeks upon the condition

that no substitute be engaged and that the Turnkeys on duty

perform the additional work necessitated by reason of one

being off duty. The Turnkeys did not fall in with this

suggestion, they preferred to have the usual two weeks

vacation and to have a substitute engaged and this was duly

reported by the Chief Turnkey to the Gaoler. Ho substitute

was engaged but it was directed by the Gaoler that each Turnkey

would have sixteen days holiday instead of the prescribed

fourteen. Prom about the 1st of July until after the escape

on September 18th as the Turnkeys took their vacation in turn

there was on service one Turnkey less than the usual number

and at the time of the escape Turnkey Lierian was upon leave

of absence. The evidence of the Chief Turnkey and of Turnkeys

Last, Gray and lierian is to the effect that failure to engage

a substitute threw more work upon the Turnkeys than they could

competently discharge with the result that there was a slackening

of discipline over the prisoners and a total failure to make a

thorough and systematic search once a week of all parts of the

Gaol as is required by rule 41, which reads as follows:
(the Gaoler)

"In order to guard against escapes heAshall, on his daily

"visits, carefully observe all parts of the Gaol and

"shall, at least once a week, carefully inspect all the

"doors, windows, iron gratings, locks, chimneys, and

"openings of every description, and search the beddings and

"furnishings, and all parts of the yards, in order to see !

"that everything is secure and in good order and that

"everything that would help a prisoner in effecting an

"escape is removed beyond the reach of the prisoners.
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"In his visits at any time to a. ward in whioh prisoners,

"charged with or under sentence for indictable offences,

"are confined he shall always be accompanied by another

"officer, and in like manner a Turnkey must be accompanied

"by the Gaoler or another officer when visiting such

"prisoners."

It also appears that there was no search made of the prisoners

when they were transferred from one ward to another on account

of the lack of accommodation in wards 6 and 7 to which I have

referred. This practice seems to have prevailed even when the

full quota of Turnkeys were on duty and is not attributable

to the failure to engage a substitute. The Chief Turnkey at

page 92 says:

';. You said a»moment ago, if I remember correctly,

"That on account of being short-handed in the summer of

"1927 - what you mean by that is because one of your

" turnkeys was taking his holidays? A. Yes, sir.

*Q. By reason of being short-handed you had to

"neglect certain duties? A. Yes, sir.

"Q. Just what had you reference to having to neglect?

"A. To the proper searching of the gaol. That is to

"say, it would mean there would be only myself in the gaol

"from, say, eight o 1 clock till eleven, and then again "

and at page 93:

"Q. Up to September 18th, 1927, just what searching,

"if you had had the extra man or had had a little more

"time, just what searching would you have done, or what

"would you have wandered into? A. /ell, we would

"have turned the place upside down as we had done

"previously.

"Q. When? a. Before the commencement of

"holidays. V/e always search,, at least once, and often

"twice a week.

"ft- The beds and everything? A . Beds and evely .
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"thing, all through the gaol. But owing to the fact that

"we were short-handed last summer, we couldn't do that."

From about July 1st until after the

escape no thorough search of the Gaol was made and "both before

and after July 1st prisoners without being searched were

transferred and re-transferred often twice daily between wards

6 or 7 and wards 1, 2 or 3. The failure to make the usual

systematic searches of the Gaol required by the rules is solely

attributed by the Turnkeys to the insufficient time at their

disposal owing to the absence of a Turnkey without a substitute.

It is impossible to say that searches of the Gaol or of the

prisoners would have revealed the improvised key that was used

upon the padlock of the cage or would have put the guards upon

enquiry by disclosing the cup without a handle or the handle

itself, nevertheless the omission to make thorough and
whole

complete searches of the AGaol as required by G-aol rule 41

indicates grave carelessness and slackness in the conduct of

the Gaol. It is manifest also that the transfer and re-transfer

of prisoners between wards 6 or 7 and ward 1 without a search

of their clothing gave ample opportunity for the smuggling of

a small article in or out of ward 1. The Gaoler at pages 433

and 434 says:

**Q. So that your answers to His Honour a little while

"ago had reference only to V/ard 1., as far as these

"searchings of the prisoners went, who were put in there

"during the day time? A. Yes; on account of

"Harlton being confined in V/ard 1., I think every prisoner

''that went in there at any time should be searched. In

"fact, the practice was, when we had another criminal in

"there formerly, even though a visitor came down, they

"were searched before they came irl there to have a visit

"with the prisoner."

I find it was highly improper and a lack

of reasonable care that no search of every prisoner before he
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was allowed to enter wards 1 or 2 or 3 where prisoners were

confined upon serious charges and, as the G-aoler says,

particularly so in the case of ward 1 while Harlton was

confined there. The Chief Turnkey was primarily responsible

for this neglect. The fact that it was permitted to continue

without the knowledge of the trader is inconsistent with that

oversight and supervision of the conduct of the Gaol that his

responsibility demanded.

The G-aoler testified, andhis evidence on

this point is corroborated by Sheriff Graham, that after the

Chief Turnkey reported that the other Turnkeys preferred not

to have three weeks holiday without a substitute being hired

rather than have two weeks vacation with a substitute the

decision was arrived at with the concurrence of the Chief

Turnkey that the Turnkeys be given sixteen days holiday and

that no substitute be engaged. The decision not to engage a

substitute was reached on account of the difficulty that was

anticipated there would be in finding a competent officer and

because it was thought it would be safer to go through the

vacation season with the staff one man short rather than to

risk the engagement of an inexperienced temporary assistant.

There is no doubt that the Sheriff and the Gaoler knew that

the Chief Turnkey was acquiescent in that view and that he was

of the same opinion that it would be wiser to carry on with one

man short rather than risk the employment of one who might prove

to be incompetent. I find that if the Chief Turnkey was not

in accord with such arrangement or if he had any other view he

did not make it clear either to the Sheriff or to the Gaoler

that he thought it more advisable to engage a substitute or

that he feared the service would suffer or duties be neglected

if the staff was one man short . The Gaoler claims that he

was unaware during the period referred to that there was any;

letting up in the number or thoroughness of the searches or

any slackening of discipline or that the same precautions
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were not taken as had been customary when the staff was at its

full strength. It does not appear that the Gaoler made any

enquiry or investigation in respect of these matters or that

any report was made or asked of the Chief Turnkey or any other

turnkey as to what searching was being done. The Gaoler

relied upon the Chief Turnkey to maintain the same discipline

and to take the same precautions as he claims had been usual.

It was gross carelessness and slackness

upon the part of the Chief Turnkey not to have made thB

thorough searches of all parts of the Gaol at least once a week

as required by Rule 41 or if the number of prisoners in the

Gaol or the absence of a Turnkey without a substitute in his

place rendered it impossible for the searches to be made as

required by Hule 41 he was equally neglectful of his duty in

failing to report this condition to the Gaoler and if necessary

to the Sheriff and in that manner to shift the responsibility

from his own shoulders.

By Rules 38 and 40 , which are applicable

to this Gaol
f
it is provided that it shall be sufficient if

the Gaoler is assured that the duties therein prescribed are

performed by the Chief Turnkey or his assistants. I have

already quoted Rule 41 and while this rule does not say so a

fair reading of it in conjunction with Rules 38, 39 and 40

indicates that the Gaoler might satisfy its requirements if he

were assured that the prescribed duties were performed by the

Chief Turnkey or his assistants. In my opinion it cannot be

contended successfully that the Gaoler fulfilled the

obligations of Rule 41 by instructing the Chief Turnkey to

observe its provisions and thus assuming without enquiry or

investigation that the required inspections and searches had

been made. There may be room for difference of opinion as to

the wisdom of the conclusion arrived at that no substitute be

hired for the Turnkeys as they took their vacation at least

without some effort to find a man of experience in this class
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of work but there is no doubt that the Gaoler was neglectful

of his duty in failing to ascertain and be assured that Rule 41

was being observed by the Chief Turnkey and his assistants.

The failure of the Gaoler to learn of the non-performance of

the provisions of Rule 41 for a period of ten or eleven weeks

cannot be excused upon the plea that he assumed that the Rule

was being observed. It was his duty to see that the provisions

of the Rule were fulfilled. If the Gaoler is entitled to

delegate to the Chief Turnkey or his assistants the duties

required by him of Rule 41 he must by enquiry or investigation

or personal supervision satisfy himself or in the words of the

rule"be assured" that these duties are performed. The failure so

to do manifested a grave breach of duty.

Although under the Rules numbers 33 and 34

the Gaoler has full charge at all times of the Gaol and the

prisoners, section 380 of The Municipal Act and rules 5 and 11

place certain duties and responsibility upon the Sheriff of

the County in regard to County Gaols. Sheriff Graham did, the

evidence discloses, make periodical visits at least once a

month and did then inspect and examine all parts of the Gaol

.

as by Rule 33 the Gaoler has full charge at all times of the

Gaol and the prisoners and is responsible for the safe

custody and general care of the prisoners and for the condition

of every part of the Gaol the only matters contributing to the

escape of September 18th for which the Sheriff might reasonably

be chargeable with a share of responsibility were the lack of

security in the locking of the cage while Harlton was confined

in it and the use of ward 6 as a store room for cast off beds

and the neglect to have repaired the closet in ward 7 . It

appears upon the evidence that the attention of the Sheriff was

never drawn to the fact that the block lock on the cage had

become useless or had been removed nor that the original

padlock had been replaced by another nor that the original





• 18 -

one had been tampered with. It was an oversight of the

Sheriff that the absence of the block lock was not discovered

but I am of the opinion that the general supervision and care

of the Gaol required of the Sheriff as he makes his

inspections does not include the trying and testing of the

several locks throughout the building to ascertain if they

are in working order or are of sufficient strength for the

purpose required. In the absence of any communication to the

Sheriff of the matters in the knowledge of the Gaoler and the

Turnkeys relating to the locks on the cage I think his over-

sight in that respect is excusable. The Sheriff should not

have allowed ward 6 to be used for the storing of the beds and

he should have directed promptly that the closet in ward 7

should be repaired. As he had no control of the prisoners

it was not within his knowledge nor is he chargeable with

neglect because he did not know the prisoners were being

moved about by reason of the lack of accommodation in wards 6

and 7 and I am satisfied that had it been known by him that

the keeping of the beds in ward 6 or the defect of the closet

in ward 7 had as a result the loose or dangerous practice of

moving some prisoners twice daily from one ward to another and

of congregating such a number of prisoners in ward 1 and other

downstair wards he would have taken the necessary steps

promptly to remove the cause.

In concluding this report it is fitting

I should express appreciation of Mr. itobb's fairness and tact

in the examination of the witnesses, of his diligence in

•arranging for the presentation of the facts and generally for

his assistance in furthering the objects of the inquiry and I

desire also to comment upon the fair and open manner with

which the Sheriff and all the officers of the Gaol gave their

testimony and what appeared to me to be their honest intention

to make full disclosure of all matters within their knowledge

which were pertinent to the enquiry.



/



• 19 -

Since the escape of September 18th the

cage has been fitted with what appeared to be strong and

reliable locks and the discarded beds have been removed from

ward 6 and the closet in ward 7 repaired. For the better

conduct of the Gaol and the surer safe-guarding of its prisoners

the enquiry disclosed that the following recommendations might

well be adopted:

(a) No prisoner who has the opportunity to

come in contact with any one from the outside or with

any other prisoner who might have come in contact with

some one from the outside should be moved from one

ward to another without being thoroughly searched.

(b) A substitute should be engaged while a

Turnkey is having his holiday unless earnest efforts

fail to discover one who by previous experience would

be reliable.

( c) a close check should be kept upon the

cups or other vessels going into the wards and being

brought out so that no vessel beyond the immediate

requirements be allowed to remain within reach of a

prisoner.

(d) There should be provided separate rings

for the keys of cell doors of each ward so that the

Turnkey entering a ward will have with him no keys

except for the cells of that ward; also that the keys

be so arranged on rings that the Turnkey remaining

outside the ward as provided in Rule 63 shall have no

keys except those required to get into the ward or

wards he is opening. That the keys for the doors

leading to the yard and the Court House shall never

be carried except when one of these doors is required

to be opened. All keys not in use should be kept

locked in a safe and the key of the safe should be

carefully safe guarded.
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( e) That the Daily Journal required "by Rule

43(b) be kept in accordance with the provisions of the

Rule and besides the matters required by the Rule it

should contain entries making note with dates and

particulars of such incidents as the getting out of

order of a lock, or a closet or a grating or screens

and such like or of a lock being tampered with or

changed or prisoners being transferred from one ward

to another by reason of the condition of the ward.

(f) That the Chief Turnkey should keep a book

in which should be entered the location by wards of

prisoners for the day and also where they sleep and

also a memorandum of the date upon which each ward was

thoroughly searched as provided by Rule 41 and by

whom the search was made and entries showing any

defects in the locks, doors or equipment and the date

when discovered or reported to him and by whom and the

date reported by the Chief Turnkey to the Gaoler or

the Sheriff.

The evidence discloses that there are a

number of structural defects in the Gaol and that it would be

rendered more safe for the detention of prisoners if the

following improvements v/ere made:

(1) That the stone walls or the major

portion of them between the small corridors off wards

1 and 2 and 3 be replaced by iron gratings so that

all parts of these wards would be visible from a

corridor.

(2) That the walls about the men's yard

shown on plan Exhibit I and the wall eight feet five

inches high upon the north side of the Gaol should be

built up to a height of not less than 14 feet.

(3) That the wooden gate in the north wall

be replaced by a substantial structure.
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(4) That all the windows on the north side

of the Gaol be barred and screened.

(5) That the cells in wards 1, 2 and 3 be

equipped with an automatic locking system permitting

of the opening and closing of the cells from the

corridor so that the wards may not be entered while

the prisoners are out of the cells.

In addition to the transcribed copy of

the evidence accompanying this report are the Exhibits referred

to in the evidence, that is to say:

Exhibit I—Plan of the Gaol.

Exhibit II—Padlock used on the cage on September 18th

1927.

Exhibit III—Gopy of Rules and Regulations.

Exhibit IV—Hotice to Turnkeys.

xhibit VI—Dates of absence from duty of the Gaoler.

Exhibit VII—Dates of absence from duty of the Chief

Turnkey

•

Exhibit VIII—Extracts from the Turnkey's book,

substitute for Exhibit V.

All of which is respectfully submitted.

COLHIISSIOlI^R.

Simcoe, ^pril 7th , 1928.








